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(i) 


STATEMENT OF QUESTIONS PRESENTED 


l. Whether the trial court erred in admitting 
testimony of a police officer as to an oral confession made 
by appellant at a time when appellant had been under arrest 
and in custody for more than one hour, had already been taken 
to a second place of interrogation, and was eventually brought 


before a Commissioner only after almost 18 hours had elapsed. 


2. Whether appellant's privilege against self- 
incrimination was violated where the trial court admitted 
an Oral confession obtained under circumstances establishing 
that appellant did not understand that oral confessions (as 
distinguished from written confessions) could be used in 


evidence against him. 


3. Whether appellant was deprived of due process 
of law where the in-court identification on which his 
conviction rests was preceded by a series of single-suspect 


confrontations by witnesses who already knew of his confession. 
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: : 
. No. 21,426 : 
: | 
# EUGENE R. FRAZIER, Appellant 


UNITED STATES OF AMERICA, Appellee. 


Appeal from the United States District 
Court for the District of Columbia 


JURISDICTIONAL STATEMENT : 


| 

This is an appeal from a judgment of the United States 
District Court for the District of Columbia entered October 13, 
1967, convicting appellant of Robbery in violation of Title 22 
Section 2901 of the District of Columbia Code. 

Appeal was noted November 1, 1967 pursuant to Rule 37 
of the Federal Rules of Criminal Procedure. ; 

Jurisdiction of this Court is founded upon Title 28 


United States Code Section 1291. 


= 
STATEMENT OF THE CASE 


l. Request Regarding Judicial Notice 


One issue on appeal involves a "Mallory" question. 
This question arises from the details of appellant's past-arrest 
custody by the police on September 7-8, 1966, and only a portion 
of those details appearsin the record below. However, gaps in 
this record are in part supplied by the record in another criminal 
appeal now before this Court -- No. 21,437, Bryson v. U. S. 
Appellant respectfully requests this Court to take judicial 
notice of the testimony of Officer J. W. McGinnis at pages 20-24 
of the trial transcript in that case. Although Officer McGinnis 
was an arresting officer of Frazier, thus beginning the chain of 
circumstances culminating in both appeals, he was not called upon 
to give any preliminary evidence in this case. 


All references to the transcript in No. 21,437 will be 


designated as "Bryson Tr. uk 


* Appellant here and Bryson were tried together for another 


armed robbery in the proceedings now on appeal by Bryson 
in No. 21,437. Appellant Frazier was found not guilty in 


that proceeding, and accordingly is not directly involved 
in that appeal. 


However, the proceedings are inseparable in that both arise 
from an oral confession made by appellant at Police Headquarters 
on September 7, 1966, after being arrested earlier that day. 
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2. Statement of the Case 


i 
1 
i 
| 
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Appellant and co-defendant Jimmie D. J. Bryson were 
tried together and convicted of robbery of the Meridian Market 
on August 24, 1966 (Indictment; Tr.285). 

The only evidence against appellant and his co- 
defendant consisted of (A) the testimony of Louis I. Reznick 
and William Simpson, co-owner and employee of the market, 
respectively, who identified appellant at the trial as one of 
the perpetrators of the robbery; and (B) the Cestane of 
Detective Sergeant Robert T. Keahon of the Metropolitan Police 
Department Robbery Squad, who testified that appellant orally 
confessed at Police Headquarters on September 7, 1966 to having 


participated in the commission of the crime. 


Appellant was sentenced to a term of 5 to 15 years 
(Judgment). | 
Sergeant Keahon testified out of the jury's presence 
as follows: | 
1. Appellant was arrested on September 7, 1966, at 
approximately 4:15 p.m. pursuant to a warrant and lookout 
(Tr.57, 58) arising from an alleged robbery of Mike's Carry-out 
(Tr.53). Appellant finally was brought before the Commissioner 
some 18 hours later, between 10 and 10:45 A.M. on the next day 
(Tr.89-90). : 
2. Sergeant Keahon was at the Robbery squad at Police 
Headquarters at 4:30 P.M. on September 7 when he was called by 


Officer Sandy from the 13th Precinct and notified that appellant 
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had been arrested (Tr.60). He instructed Officer Sandy to 
book appellant for a robbery hold-up and to transport him to 
the Robbery Squad office at Police Headquarters "as soon as 
possible"; and that appellant arrived, handcuffed, at about 
5:20 P.M. (Tr.60). 

(Officer Sandy, in open court, corroborated the 
foregoing and added that after booking at the 13th Precinct 
“the station clerk at 13 called the wagon and he [appellant] 
was immediately taken downtown" [Tr.200-201]. Officer Sandy's 
testimony does vary from Sergeant Keahon's in one significant 
detail: Sergeant Keahon testified that the arrest had been 


made by Officer Sandy [Tr.57] whereas Officer Sandy disclosed 


that the arrest had been made by him and Officer McGinnis [Tr.200].) 


Officer McGinnis did not testify in this proceeding. 
However, he did testify in the trial which is now before this 
Court in #21,437. He testified that appellant was arrested 
(Bryson Tr.21) at 4:15 p.m. (Bryson Tr.20), that it took 
approximately 10 to 15 minutes to get from the arrest scene to 
Precinct 13, where appellant was searched and booked (Bryson 
Tr.23). At Precinct 13, appellant was interrogated as to 
whether he had committed a certain crime and he denied guilt. 
Finally, Officer McGinnis admitted that appellant was kept at 
Precinct 13 "Either half an hour or 45 minutes" (Bryson Tr.24). 

With respect to the events at the Police Headquarters 
Robbery Squad office, Sergeant Keahon further testified as 


follows: that Detective Sergeant Fury was present during the 


: 
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entire length of time that appellant was interrogated by 

Keahon (Tr.69); that after appellant had peen| given the 
required warnings, Keahon began with an interrogation concerning 
a robbery at Mike's Carry-Out (Tr.70), but that appellant 
voluntarily began to discuss the commission of various other 
crimes (Tr.71-72); that by 5:45 P.M. he had admitted to 
committing a robbery at 15th and Fuller Streets. N. W. (fr.75); 
that Keahon consulted the Robbery Squad files, located a robbery 


near that location, interrogated appellant as to whether it was 


the Meridian Market, and that appellant said yes (Tr.73-74, 99-100). 
Sergeant Keahon testified entirely Erom memory, without 
any notes of any kind. He admitted that he had started to take 
notes when appellant began to make his incriminating statements, 
but that appellant stopped Keahon and said "Don't write anything 
down. I will tell you about this but I don't want you to write 
anything down" (Tr.72). Re-describing that instant, Keahon 
testified "I wanted to and I started to but he stopped me". (Tr.98). 
The record is silent as to why Keahon stopped writing 
or as to what he thought might have happened if he had persisted 
in note-taking. 
Sergeant Keahon admitted that the arrest and booking 
had been completed by 4:32 P.M. at the 13th Precinct (tr-95), 
but that all felony defendants are brought to Headquarters where 
fingerprinting is done (Tr.96); and that the appellant was brought 


to the Robbery Squad at Headquarters because he, Keahon, “was 


familiar with the case, and I was going to handle the case, and 


also for the regular police processing". (tr.97) (Underscoring addex 
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Finally, Sergeant Keahon stated that the "actual 
processing" finished at 7:46 P.M. when appellant had been 
fingerprinted and photographed (Tr.101), but conceded that 
even at that time he had not prepared the various required police 
papers (Tr.116-117). 

William Simpson, a clerk in the Meridian Market (Tr.187) 
identified appellant as a participant in the robbery (Tr.190). 
Previously, on September 7, 1966, he had identified appellant 
at the Robbery Squad Headquarters and had been shown pictures of 
appellant after appellant had confessed (Tr.110). Simpson also 
admitted that he had told his employer, Mr. Reznick, that appellant 
had confessed (Tr.110) before Reznick ever confronted appellant. 
Simpson had seen appellant at least 4 times since the robbery 
(Tr.198), including at least one confrontation on October 14, 1966, 
in the cell block (Tr.89). 

Louis Reznick also was taken to the cell block to 
confront appellant on October 14 (Tr.89,102). Reznick already 
knew by that time that appellant had confessed because Simpson 
had told him (Tr.103). In open court, Reznick identified 
appellant as a participant in the crime (Tr.156-157) and admitted 
“I remember him well and I saw him in the cell block." (Tr.158). 

Sergeant Keahon conceded that William Simpson may have 
had as many as 4 or 5 opportunities to view appellant and that 
Reznick knew appellant had confessed before the cell block 


confrontation (Tr.226-227). 
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RULE INVOLVED | 


Federal Rules of Criminal Procedure 
Rule 5. Proceedings before the Commissioner 


(a) Appearance before the Commissioner. An officer 
making an arrest under a warrant issued upon a complaint 
or any person making an arrest without a warrant shall 
take the arrested person without unnecessary delay before 
the nearest available commissioner or before any other 
nearby officer empowered to commit persons charged with 
offenses against the laws of the United States. 


STATEMENT OF POINTS 
The Court below erred in admitting the testimony of a police 
officer as to an oral confession made by appellant because 
appellant's statement was obtained illegally iin violation of 


Rule 5 of the Federal Rules of Criminal Procedure. 


The admission of appellant's oral confession by the Court 
below violated appellant's rights under the Fifth Amendment 
because that confession was obtained without Eppesdane having 
intelligently or effectively exercised or waived his privilege 


against self-incrimination. 


Appellant was deprived of due process of law under the Fifth 
Amendment because his alleged identification by witnesses was 


made under unduly suggestive circumstances. 


SUMMARY OF ARGUMENT 
Appellant's post-arrest oral confession was obtained during a 
period in which the police unnecessarily delayed bringing 
appellant before a Commissioner. It was obtained at the 


appellant's second place of interrogation, to which he had been 


ae 


brought for purposes other than routine processing, and he was 
not brought before a Commissioner until approximately 18 hours 
had elapsed. 

The admission of such testimony was also improper because it 

was obtained under circumstances establishing that the appellant 
had not been effectively and intelligently warned, or that he 
otherwise understood, that an oral confession could be used as 
evidence against him. On the contrary, the record establishes 
that appellant would have remained silent if he had been aware 
that an oral confession was admissible. 

The witnesses who eventually made the in-court identification of 
appellant were previously allowed a series of single-suspect 
confrontations of appellant at times when they were already aware 
of appellant's confession. No emergency or other special circum- 


stances existed to justify these confrontations. 


ARGUMENT 
I 


THE COURT BELOW ERRED IN ADMITTING THE TESTIMONY OF 
A POLICE OFFICER AS TO AN ORAL CONFESSION MADE BY 
APPELLANT BECAUSE APPELLANT'S STATEMENT WAS OBTAINED 
ILLEGALLY IN VIOLATION OF RULE 5 OF THE FEDERAL RULES 
OF CRIMINAL PROCEDURE. 


Rule 5(a) of the Federal Rules of Criminal Procedure 
requires that an arrested defendant be taken before a judicial 
officer without unreasonable delay. A confession obtained during 
a period of unreasonable delay is inadmissible. Mallory v. U.S., 
354 U.S. 449, 77 S.Ct. 1356, 1 L. Ed. 2nd 1479 (1957). 

Precisely that occurred here. Notwithstanding Mallory 


and its many progeny, the police failed to bring appellant before 
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a Commissioner as promptly as possible. On the contrary, they 
questioned him after booking at two separate locations -- the 
13th Precinct and in the Robbery Squad office at Headquarters 

-- and approximately 18 hours elapsed before he finally appeared 
before the Commissioner. | 

It is appellant's position that after he was removed 
from Precinct 13, the police could discharge their burden of 
complying with Rule 5(a) by doing nothing to farther delay his 
Commissioner's appearance except, at most, to complete the 
remaining portions of the routine prisoner processing which could 
not be performed at the precinct level (e.g., fingerprinting - 
Tr.96). ! 

Here, however, appellant was taken to a robbery 
specialist -- concededly for purposes other than completion of 
unfinished routine processing -- and was not taken before a 
Commissioner for more than 16 hours following tis arrival at the 
Robbery Squad office. | 

The prosecution attempted to justify the handling of 
appellant in several ways: | 

l. Nothing that occurred before appellant's arrival 
at Headquarters was material, because that pre-Headquarters period 
consisted merely of (A) arrest, (B) booking, and (C) immediate 
dispatch from precinct to Headquarters (with al traffic-caused 


delay en route). 


2. Appellant was taken to Headquarters after Precinct 


13 because he was a “Robbery Squad prisoner," or appellant was 
brought to Headquarters only to complete ‘the processing routine, 
| 


tT 
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and his confession followed promptly thereafter. 
3. Appellant made a "threshold" confession at the 
f Robbery Squad office. 
* * * 
None of these explanations is satisfactory: 
/ First: The Mallory issue was considered below in the 
context that the delay between booking at Precinct 13 at 4:32 


(Tr.59) and arrival at Headquarters at 5:20 (Tr.61) was caused 


bm 


by "traffic" conditions. Government counsel so stated (Tr.29) 


> Fem 


and this thread was picked up by the Court (Tr.62). 
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Such, however, was not the fact. Unbeknownst to Judge 

, Hart and Mr. Hitz, the testimony of Officer McGinnis in another 
proceeding, involving another Judge and a different Government 

counsel, reveals that the delay was caused by something other 

than traffic: appellant was kept at Precinct 13 for either "half 

an hour or 45 minutes" and was interrogated there. (Bryson Tr.24). 
Second: (a) It is immaterial that appellant was the 

( “Robbery Squad's prisoner" (Tr.117). Presumably the prosecution's 

contention is that the period for prompt arraignment can be re- 


cycled by shuffling an accused between various branches of a 


Single police department. It is respectfully suggested that that 
argument is absurd. There can be only one starting point for 
measuring delay under Rule 5(a), and that point is the time of 
arrest at 4:30, before appellant was taken to Precinct 13. 

(b) Appellant was brought to the Robbery Squad 


office at Headquarters for more than the completion of routine 


processing. After booking and interrogation at Precinct 13, there 
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apparently remained certain processing Ameya) sesh could not 
be completed at the precinct level -=- e.g., pingarprincing (Tr.96) 
and photographing. | 
But that does not explain why appellant was brought to 
the Robbery Squad office to Sergeant Keahon, then a 15-year member 
of the Police Department with 7 years in the Robbery Squad (Tr.206) 
and familiarity with robberies in the particular area in question 
(Tr.49-50). Sergeant Keahon did not fingerprint or photograph 


appellant. Nor did the taking of appellant's name and address 


and those of his relatives (to complete the Police line-up form 
for the Identification Bureau - Tr.97) recuiae tne intercession 
of a robbery specialist. On the contrary, it seems apparent that 
Sergeant Keahon ordered appellant to be brought to him at the 
Robbery Squad office for more than the completion of this routine 
processing, and he ultimately admitted as machis “I was familiar 


with the case, and I was going to handle the case, and also for 


the regular police processing." (Tr.97) 


It is respectfully submitted that this further deviation 
from a Commissioner's appearance after the 13th Precinct arrest, 
booking and interrogation is fatal on these facts. Nor is this 
prohibited deviation cured by the fact that only 15 or so minutes 
elapsed before the confession was complete. aston Vee Soe 
121 U.S. App. D.C. 66, 348 F.2d 72 (1965) (five minutes). 

Third: This was not a "threshold" confession. Quite 
apart from the dangers inherent in actemsiingito apply this 
exculpatory label in an apparently close case -- see Naples v. 


, 382 B2d 465 (1967), the concept 
| 
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has no place here. Appellant had long since crossed the threshold 


at Precinct 13. See also Alston, supra, Greenwell v. U.S., 


119 U.S. App. D.C. 43, 336 F.2d 962 (1964), cert. denied, 
Greenwell v. Anderson, 380 U.S. 923, 85 S.Ct. 921, 13 L. Ed. 2d 


807 (1965), and Spriggs v. U.S., 118 U.S. App. D.C. 248, 335 F.2d 
283 (1964). 


If 


THE ADMISSION OF APPELLANT'S ORAL CONFESSION BY THE 


COURT BELOW VIOLATED APPELLANT'S RIGHTS UNDER THE 
FIFTH AMENDMENT BECAUSE THAT CONFESSION WAS OBTAINED 


WITHOUT APPELLANT HAVING INTELLIGENTLY OR EFFECTIVELY 
EXERCISED OR WAIVED HIS PRIVILEGE AGAINST SELF-INCRIMINATION. 


Miranda v. Arizona, 384 U.S. 436, 86 S.Ct. 1602, 16 


L. Ed. 2d 694 (1966) teaches that a confession obtained from an 
accused in police custody is inadmissible as violative of the 
privilege against self-incrimination unless precautions are taken 
to assure that the accused has intelligently and effectively 
waived that privilege. 

In Miranda's aftermath have come the so-called “four 
warnings,“ and it can be conceded that those warnings were 
presented to appellant at appropriate times following his arrest. 
However, it is abundantly clear that appellant understood neither 
the meaning of the “right to remain silent" nor the admonition 
that any confession could be used against him in court. And it 
likewise is clear that appellant's condition was apparent to the 
interrogating sergeant. 

The facts under this issue are brief, undisputed and 


extraordinary. Sergeant Keahon explained with admirable candor 


Ce 


testifying as to that confession entirely from memory: he 


admitted that he began to take notes when appellant started 
to talk, but that appellant stopped him and said: 


| 
“Don't write anything down. I will tell you 
about this but I don't want you to write 
anything down." (Tr.72) | 


| 
Sergeant Keahon likewise admitted that he wanted to 


take notes "and I started to but he stopped me." (Tr.98) 
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why he had no notes of appellant's confession and why he was 
| 
; So the Sergeant obligingly stopped taking notes and, 
| 


correspondingly, appellant made his statement. 

Sergeant Keahon did not suggest that appellant would 
’ have made his statement if the note-taking had persisted, and 
/ his actions are eloquent evidence to the conereny. 


Against this background it seems clear that nothing 


was done to adequately and effectively apprise appellant that 
f an oral confession (as distinguished from one in writing) could 
be used as evidence, and that an oral peatement was as incrim- 
inating as a written one.* | 


| 
) The Miranda warnings are not merely a formalistic 


ritual. On the contrary, they are intended to serve a vital 


purpose: 


| 


*It must be remembered that we are not dealing here with a 
“balky witness" problem. Immediately before this occurred, the 
appellant had freely signed his P.D. form 54 waiver. (Tr.70) 
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“This warning is needed in order to make him aware 
not only of the privilege, but also of the consequences 
of foregoing it. It is only through an awareness of these 
consequences that there can be any assurance of real under- 
standing and intelligent exercise of the privilege. More- 
over, this warning may serve to make the individual more 
acutely aware that he is faced with a phase of the adversary 
system -- that he is not in the presence of persons acting 
solely in his interest." (384 U.S. at p.469) 

In this case, there was no awareness of consequences, 
no real understanding and no intelligent exercise. On this 
record, it cannot be said that appellant was "adequately and 
effectively apprised of his rights" (384 U.S. at p.467). 

There is an undercurrent in Miranda which places a 
heavy burden upon police authorities. That burden has not been 
met where, as here, something clear and unequivocal has come to 
the attention of the interrogating officer to indicate that the 
accused has not been clearly and effectively apprised of his 
rights and no corrective action is taken. 

In U.S. v. Turzinsky, 268 F.Supp. 847 (N.D. Ill., 1967), 


the Court, in analyzing Miranda, synthesized the problem as follows: 


"it is impossible voluntarily to waive a right 
Or privilege you are unaware you possess." (p. 851). 


The same is apposite here. Where it appears that the accused 
does not comprehend the applicability of the warning to his acts, 
it likewise seems clear that he cannot be said to have validly 
and effectively waived his rights. See also U.S. v. Low, 257 


F.Supp. 606 (W.D. Pa., 1966). 
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IIL 


APPELLANT WAS DEPRIVED OF DUE PROCESS OF LAW UNDER 
THE FIFTH AMENDMENT BECAUSE HIS ALLEGED IDENTIFICATION 


BY WITNESSES WAS MADE UNDER UNDULY SUGCESTIVE CIRCUM-— 
STANCES. 


Appellant's conviction rests on the Wee identifi- 
cations of him by Messrs. Reznick and Simpson. Under the 
circumstances of this case, the admission of tose identifications 
constituted a deprivation of due process. stovall v. Denno, 388 
VieSei 2 sir TOU Oe Clo Od pO elietee 2 eo (1967) . These in-court 
identifications are rooted in post-arrest confrontations of 
appellant by the two witnesses, and the eircomseances of those 
confrontations, under Stovall, were manifestly unfair. 

In this case the in-court identifications climax a 
series of single-suspect confrontations made under circumstances 
which could not help but crystalize in the witrlesses' minds the 
thought that appellant was the person by whom the crime was 
committed. | 

Specifically, Mr. Reznick never identified nor 
confronted appellant until after he had been told that appellant 
had confessed to the crime. Only after that was he taken to the 
cell block to confront appellant, and to Mr. Reznick's credit, 
he admitted at the trial that his testimony was, based, at least 
in part, on that single-suspect cell block confrontation (Tr.158). 
Likewise as to Mr. Simpson: while the record is not wholly clear 
as to the precise number of times that he was Even the oppor- 
tunity to consider appellant in a single-suspect context, 
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Sergeant Keahon admitted that there were at least 3 such 
opportunities before trial and possibly 4 or 5 (Tr.226) and 
Simpson recalled 4 times (Tr.198). 

There obviously can be no fixed standard to measure 
when single-suspect confrontations become so unfair as to be 
violative of due process. Going further, there necessarily must 
be a balancing of the rights of the accused and the needs of 
society. But in striking this balance here, it is extremely 
important to realize what this case does not involve: It does 
not involve 'a witness whose imminent demise makes the confronta- 
tion imperative (Stovall): nor does this case involve a 
confrontation at the time-and-scene-of-the-crime (Kennedy v. U.S., 
22 U.S. App. D.C. 291,353 Fed. 2d 462, 1965; Wise v.-UlS., 


Uses. vApp.uD-C. , 383 Fed. 2d 206, 1967); nor does it 


involve any other ingredient suggesting that the police authori- 
ties could not utilize a conventional multi-suspect line-up 
arrangement with appropriate safeguards. Put another way, no 
counter-balancing consideration appears in this case to offset 
the harm which is inherent in the numerous single-suspect con- 
frontations allowed here.* Compare Crume v. Beto, 383 Fed. 2d 
36 (5th Cir. 1967), a case which does not suffer from the 
aggravating factor of numerous confrontations made after know- 
ledge of a confession. 
¥*It is true that the Captain of the Robbery Squad had a 

policy against permitting any of his officers to be used 


in a line-up (Tr.33). But that policy cannot be considered 
as a determining factor on this due process issue. 
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CONCLUSION 


In view of the foregoing, the conviction of the 
appellant of robbery should be reversed, or if not reversed, 


a new trial granted. 


Respectfully submitted, 


Ira S. Siegler 
Attorney for Appellant 
(Appointed by this Court) 
607 Ring Building 
Washington, D.C. 20036 


CERTIFICATE OF SERVICE 


I, Ira S. Siegler, hereby certify that I have 
personally served a copy of the foregoing brief for appellant 
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I. Whether under Miranda v. Arizona, 384 U.S. 486 
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while in police custody were properly admitted at trial 
where before incriminating himself the defendant was 
fully advised of his rights and intelligently waived them 
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II. Whether under Rule 5(a) a defendant’s incriminat- 
ing statements were properly admitted at trial where the 
defendant made such statements within one hour and a 
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ing his rights and having expressed no desire to deny his 
participation in criminal activity or remain silent. 


III. Whether it was proper to admit a witness’ in- 
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the offense and the defendant during this confrontation 
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fied the defendant in a cell block while confined with his 
accomplice, had ample opportunity to observe the defen- 
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photograph selecting the defendant’s picture from a group 
of photographs that had been handed to him. 
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BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


A. Summary of Proceedings 


By indictment filed October 31, 1966, appellants were 
charged with robbery in violation of 22 D.C. Code § 2901. 
On November 18, 1966, they entered pleas of not guilty. 


(1) 


2 


Pursuant to order dated December 7, 1966, appellant 
Frazier was sent to St. Elizabeths Hospital for mental 
observation. By letter dated February 3, 1967, Dr. Dale 
C. Cameron, then Superintendant of the Hospital, reported 
to the court that it was the opinion of the examining 
physicians that appellant Frazier was without mental di- 
sease or defect and competent to stand trial. Dr. Cam- 
eron further reported that there was no indication that 
appellant Frazier was suffering from mental disease or 
defect around the time of the offense with which he was 
charged. 

Prior to tria] Frazier moved to suppress a confession 
given after arrest and before presentment. Relying on 
Stovall v. Denno, 388 U.S. 293 (1967), he also moved, as 
did Bryson, to suppress identification testimony by the 
two witnesses to the robbery. A hearing was held out of 
the presence of the jury at the conclusion of which Judge 
Hart denied appellants’ motions. 

Trial commenced on July 6, 1967 before a jury and 
Judge Hart and terminated on July 11, 1967 upon ver- 
dicts of guilty as to both appellants. Appellants were 
sentenced to identical terms of from (5) to fifteen (15) 
years. 


B. The Offense 


In the afternoon of August 24, 1966, two men entered 
the Meridian Market located at 2655 15th Street, North- 
west, at the corner of Fuller Street (Tr. 147-149). Louis 
Reznick, the proprietor, and William Simpson, an em- 
ployee, were then present in the store (Tr. 148, 150, 188). 
Reznick was standing by the cash register; Simpson was 
standing behind the meat counter (Tr. 149, 188). One 
of the men, subsequently identified as Bryson,’ approached 
the counter to where the cash register was located and 
pulled a gun out of a bag. The other, subsequently identi- 
fied as Frazier,? took a bag from one of the counters in 


2 Tr. 154, 190-191. 
? Tr. 156-157, 190. 
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the store, handed it to Reznick and ordered Reznick to 
put the money in the bag. Reznick complied. The men 
then left exiting onto 15th Street. (Tr. 149-152, 188- 
189.) 


C. The Confession 


Frazier was arrested at 4:15 p.m. on September 7, 
1966, by Officers James D. Sandy, Jr. and James W. 
McGinnis at the corner of 14th and Harvard Streets, 
Northwest.* He was taken to the Thirteenth Precinct 
arriving at 4:30 p.m. where he was booked. (Tr. 57-49, 
200.) Immediately upon arriving at the Thirteenth Pre- 
cinct, Officer Sandy telephoned Robbery Squad Head- 
quarters (Tr. 60, 95, 201).* He spoke to Detective Keahon 
who told him to book Frazier for robbery and transport 
him to the Robbery Squad office as soon as possible (Tr. 
60-61). Detective Keahon explained (Tr. 97): 


The purpose of having him [Frazier] brought 
down to the Robbery Squad office was that I sent the 
look-out, I had the warrant, and I was familiar with 
the case, and I was going to handle the case, and also 
for the regular police processing.’ 


3 On September 6, 1966, Detective Sargeant Robert T. Keahon ap- 
plied for and obtained an arrest warrant for Frazier based on 
information Keahon had received regarding Frazier’s involvement in 
a holdup at Mike’s Carry Out Shop (Tr. 51-57). Officer Sandy 
was aware of the outstanding arrest warrant for Frazier at the 
time of Frazier’s arrest (Tr. 58). 


4 Bryson Vv. United States, No. 21,437, an appeal from Crim. No. 
1255-66, is presently pending in this Court. The transcript of the 
hearing on the motion to suppress in that case involves a confes- 
sion given by Frazier during the detention which is challenged here. 
Officer McGinnis testified during the hearing in Crim. No. 1255-66 
that Frazier was taken to the Thirteenth Precinct where he was 
asked if he was involved in a particular robbery that had occurred 
that day. He said Frazier stated that he was in the store at the time 
of the robbery but was not the robber. (Crim. No. 1255-66 Tr. 
23-24). 


5 Regular police processing included the filling out of the police 
lineup sheet to be sent to the Identification Bureau, fingerprinting 
and photographing (Tr. 97, 101). 


4 


Officer Sandy called for a wagon and had Frazier trans- 
ported downtown to the Robbery Squad office (Tr. 201). 
Frazier arrived at the Robbery Squad office at 5:20 p.m.° 
where Detective Keahon took him into custody. Frazier 
sat at one of the desks in the Robbery Squad office. (Tr. 
61-63.) Detective Keahon introduced himself and read 
to Frazier the arrest warrant he had in his possession 
(Tr. 63). He then read to Frazier the following warning 
(Tr. 63, 207-209) : 


You are under arrest. Before we ask you any ques- 
tions, you must understand what your rights are. 
You have the right to remain silent. You are not re- 
quired to say anything to us at any time or to answer 
any questions. Anything you say can be used against 
you in Court. You have the right to talk to a lawyer 
for advise [sic] before we question you and to have 
him with you during questioning. If you cannot 
afford a lawyer and want one, a lawyer will be pro- 
vided for you. If you want to answer questioins now 
without a lawyer, you will still have the right to 
stop answering questions at any time. You also 
have the right to stop answering at anytime until 
you talk to a lawyer. 


Frazier answered that he understood his rights and that 
he did not want a lawyer (Tr. 63, 209-210). A few min- 
utes later, at 5:30 p.m., Frazier signed a P.D. 54 which 
contains the above warning and a consent which reads 
as follows (Tr. 64, 68, 212): 


I know what my rights are. I am willing to make 
a statement and answer questions. I do not want a 
lawyer. I understand and know what I am doing. No 
promises or threats have been made to me or used 
against me. 


® The Thirteenth Precinct is located in the 1600 block of V Street, 
Northwest (Tr. 61). The 50 minutes between booking at the 
Thirteenth Precinct and arrival at the Robbery Squad cffice was due 
to waiting for the wagon to arrive at the Precinct and bucking 
rush hour traffic downtown (Tr. 62: see also Crim. No. 1255-66 
Tr. 25). Appellant Frazier suggests that the delay was caused by 
interrogation at the Thirteenth Precinct. The record, however, 
indicates that the delay to which he refers was due to waiting for 
a@ wagon to arrive at the Precinct (Crim. No. 1255-66 Tr. 24-25). 
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After Frazier signed the P.D. 54, Detective Keahon be- 
gan to talk to him about a robbery which took place at 
Mike’s Carry Out, the robbery on which Frazier’s arrest 
warrant was based (Tr. 70). Before Detective Keahon 
could speak but a few words, Frazier interrupted stating, 
“I don’t care, I want to clear Ted. Teddy didn’t do it. 
Teddy didn’t shoot that woman in the High’s Store or rob 
her. I did.” (Tr. 70-71.) Frazier continued to talk about 
a holdup at High’s store and again insisted that he was the 
assailant (Tr. 71-72). Detective Keahon showed Frazier 
a photograph of Theodore Moore and asked if Moore was 
the person he was trying to absolve. Frazier answered 
yes. (Tr. 72.) 

Frazier continued, admitting holding up the Dodge 
Market with another man on the day he was arrested 
(Tr. 72-73). He said he was also involved in the Mike’s 
Carry Out holdup and admitted robbing, with the help of 
Jimmie Bryson, a market at 15th and Fuller Streets, 
Northwest, which, after checking his files, Detective 
Keahon determined was the Meridian Market (Tr. 73-76, 
99-100). 

Detective Keahon testified that he did not interrogate 
Frazier about the Meridian Market holdup. He said that 
Frazier volunteered the information.’ (Tr. 75, 84-85, 
98.) He stated that Frazier began talking at around 
5:30 p.m. and volunteered the information about his in- 
volvement in the Meridian Market holdup at about 5:40 
or 5:45 p.m. (Tr. 75). 

Frazier remained in the Robbery Squad Office until 
7:40 p.m. at which time he was placed in a cell (Tr. 101). 
During the period after he admitted his involvement in 
the Meridian Market holdup, he spoke about several other 
robberies (Tr. 87). The bulk of the time was spent with 
two witnesses to the High’s store holdup as Frazier com- 
pletely reenacted the robbery in the Robbery Squad office 
(Tr. 88). 


7 Detective Keahon said he did ask Frazier about the location of 
the market for purposes of pinpointing the establishment robbed 
(Tr. 75). 


6 


Frazier was presented to a Commissioner the follow- 
ing morning (Tr. 89, 101). 


D. The Identifications 


It appears that conditions were such that one or both 
of the witnesses carefully observed the robbers. Reznick 
stood in extremely close proximity to both assailants (Tr. 
149). Simpson stood behind the meat counter and ob- 
served most of the robbery (Tr. 188). Shortly after the 
holdup, the officers who responded to the market ob- 
tained detailed descriptions of the holdup men.* One rob- 
ber was described as a Negro male, 25, five feet six inches, 
145 pounds, very dark complexion, wearing a brown 
straw hat, black coat, armed with a long pistol; the other 
was described as a Negro male, 23, five feet eleven inches, 
140 pounds, very dark complexion, wearing a brown 
waist length jacket and brown pants (Tr. 239).° 

Sometime after the robbery and perhaps before 
Frazier confessed, Detective Keahon called on Reznick 
giving him a group of photographs.’° Reznick picked 
Frazier’s photograph out of the group identifying Frazier 
as one of the holdup men. (Tr. 106, 171-174, 178). 

When Frazier confessed on the evening of September 
7, 1966, Simpson but not Reznick was called down to the 
Robbery Squad office. There in a one man confrontation 


8It is not clear which parts of the descriptions emanated from 
Reznick or Simpson or both (Tr. 167-170, 192-194). 


® The police department records indicate that Bryson is a Negro 
male, 23, five feet seven inches, 143 pounds, complexion medium 
brown, and that Frazier is a Negro male, 27, five feet ten inches, 
145 pounds, complexion medium brown. 


10 Reznick testified that he identified Frazier by photograph a few 
days after the robbery (Tr. 173). Detective Keahon testified that 
he obtained information from an informant that Frazier was in- 
volved in a number of robberies. Detective Keahon further testified 
that he interviewed witnesses to the robberies showing them a 
group of photographs and that several witnesses identified Frazier 
by photograph. (Tr. 94.) He later testified, however, that when he 
showed Reznick photographs, one of which included Frazier’s, 
Frazier had already confessed (Tr. 108). 
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he identified Frazier as one of the holdup men (Tr. 87). 
Frazier then identified Simpson as the man standing be- 

: hind the meat counter at the Meridian Market during 
the holdup (Tr. 88, 110). 

Sometime after Frazier confessed, Detective Keahon 
again called on Resnick (Tr. 108-109, 170-171). He 
showed Reznick a group of five photographs all contain- 
ing pictures of Negro males of about the same age (Tr. 


‘ 109, 111-112). From these photographs, Reznick identi- 
fied Bryson as Frazier’s accomplice (Tr. 109-112, 177- 
179). 


Although Reznick apparently knew that Frazier had 

confessed to the holdup and had implicated Bryson, he 

x did not know which of the photographs contained Bry- 

son’s picture (Tr. 110-111). Detective Keahon simply 

handed Reznick five photographs which Reznick laid out 

on a counter in front of him and without any hesitation 
selected Bryson’s (Tr. 112). 

Thereafter, on October 14, 1966, Detective Keahon took 
Reznick and Simpson to view Frazier and Bryson in a 
cell block in the United States Courthouse (Tr. 88-89). 
There Reznick and Simpson identified Frazier and Bry- 
son as the holdup men (Tr. 89, 102). 


STATUTE AND RULE INVOLVED 


Title III of Public Law 90-226 (81 Stat. 735-36) pro- 
vides: 


Sec. 301. (a) Any person arrested in the District 
of Columbia may be questioned with respect to any 
matter for a period not to exceed three hours immed- 
iately following his arrest. Such person shail be ad- 
vised of and accorded his rights under applicable 
law respecting any such interrogation. In the case 
of any such arrested person who is released without 
being charged with a crime, his detention shall not 
be recorded as an arrest in any official record. 

(b) Any statement, admission, or confession made 
by an arrested person within three hours immediately 
following his arrest shall not be excluded from evi- 
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dence in the courts of the District of Columbia 
solely because of delay in presentment. 


Rule 5(a) of the Federal Rules of Criminal Procedure 
provides: 


An officer making an arrest under a warrant is- 
sued upon a complaint or any person making an ar- 
rest without a warrant shall take the arrested per- 
son without unnecessary delay before the nearest 
available commissioner or before any other nearby 
officer empowered to commit persons charged with 
offenses against the laws of the United States. When 
a person arrested without a warrant is brought be- 
fore a commissioner or other officer, a complaint 
shall be filed forthwith. 


SUMMARY OF ARGUMENT 
I 


Frazier contends that his incriminating statements 
given to Detective Keahon were erroneously admitted 
against him at trial. He relies on Miranda v. Arizona, 
384 U.S. 4386 (1966) and Rule 5(a) and the case law 
decided thereunder. In asserting his Miranda claim, Fra- 
zier argues that he did not intelligently waive his priv- 
ilege against self-incrimination and his right to counsel. 
But the record is clear that Frazier was given an explicit 
warning which he read and signed and that he expressly 
stated that he understood his rights and did not want a 
lawyer. Furthermore, Frazier did not interpose a Mv 
randa objection below which, we submit, under the cir- 
cumstances of this case precludes him from interposing 
it here. 

We do not think Frazier’s objection based on an al- 
leged violation of Rule 5(a) is meritorious either. Rule 
5(a) and the case law decided thereunder does not, in our 
view, require the exclusion of a statement, such as the 
one involved here, given one hour and a half after arrest 
before the booking process is completed by an accused 
who is fully advised of his rights, intelligently waives 
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them, and incriminates himself without any desire to 
deny his participation in criminal activity or remain 
silent and is indeed anxious to talk about his criminal 
activity. 

But apart from the case law construing Rule 5(a), 
there is now a congressional pronouncement on the sub- 
ject which clearly upholds the admissibility of Frazier’s 
statements. Title III of Public Law 90-226, 90th Cong., 
Ist Sess., § 301(a) and (b), 81 Stat. 735-736 (December 
27, 1967). To be sure, Frazier was tried prior to the 
enactment of Title III. But Title III is simply a clarifi- 
cation of the meaning of the term, “unnecessary delay,” 
as contained in Rule 5(a) and, as such, operates retro- 
actively to the extent that it governs all cases untried 
and pending on appeal at the time of its enactment. 


II 


Frazier contends that Reznick’s and Simpson’s in-court 
identifications were improperly admitted at trial and re- 
quire reversal under Stovall v. Denno, 388 U.S. 293 
(1967). On the evening Frazier confessed, two weeks 
after the offense, Simpson identified Frazier in a one man 
confrontation at the Robbery Squad office. Frazier then 
identified Simpson as one of his holdup victims placing 
Simpson behind the meat counter at the market during 
the holdup. Simpson at a later date again identified Fra- 
zier viewing him with Bryson in a cell block in the United 
States Courthouse. While the conditions under which 
Simpson identified Frazier were suggestive, they could 
not possibly have given “rise to a very substantial likeli- 
hood of an irreparable misidentification.” Simmons v. 
United States, —— USS. (No. 55, decided March 
18, 1968) (slip op. at 6). Frazier himself corroborated 
Simpson’s identification at their first confrontation by 
identifying Simpson as one of his victims. Because the 
Court in Stovall announced a rule principally designed to 
ensure the reliability of the guilt determining process, 
we submit that under the circumstances here Frazier has 
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no basis for complaint about Simpson’s in-court identifica- 
tion. 

Reznick first identified Frazier by photograph picking 
Frazier’s photograph from a group of photographs hand- 
ed to him by Detective Keahon. At a later date, he again 
identified Frazier viewing him with Bryson in a cell block 
in the United States Courthouse. Because the record indi- 
cates that Reznick had ample opportunity to observe 
Frazier very closely during the robbery and because Rez- 
nick’s initial identification of Frazier by photograph was 
made under circumstances attesting to a reliable identifi- 
cation, we submit that, whatever the conditions surround- 
ing Reznick’s cell block identification of Frazier, his in- 
court identification was not impermissibly tainted and 
was properly admitted. 


ARGUMENT 


I. Frazier’s incriminating statements were properly 
admitted in evidence against Frazier. 


(Tr. 57-59, 61-63, 64, 68, 70-77, 97, 101, 200, 209- 
210, 212, 216-217) 

Detective Keahon testified that Frazier told him that 
he (Frazier) participated in the Meridian Market holdup 
(Tr. 216).1* The Detective also stated that Frazier re 
lated that an unnamed person assisted him when he com- 
mitted the robbery (Tr. 216). We agree with appellant 
Bryson that as to him, admitting the portion of Frazier’s 
statement which implicated another person was error. See 
Kramer v. United States, 115 U.S. App. D.C. 50, 317 
F.2d 114 (1963) ; Oliver v. United States, 118 U.S. App. 
D.C. 302, 305-06, 335 F.2d 724, 727-28 (1964), cert. de- 
nied sub nom, Crump v. United States, 379 U.S. 980 
(1965) ; Greenwell v. United States, 119 U.S. App. D.C. 
43, 50, 336 F.2d 962, 969 (1964), cert. denied sub nom, 
Greenwell v. Anderson, 380 U.S. 923 (1965); Jones v. 


11 Frazier did not identify the market by name but by location 
(Tr. 216-217). 
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United States, 119 U.S. App. D.C. 284, 287-88, 342 F.2d 
863, 866-67 (1964). We therefore do not oppose Bryson’s 
request for a reversal and remand for a new trial. We 
turn now to Frazier’s argument. 


A. Frazier’s incriminating statements were made after 
he intelligently waived his privilege against self- 
discrimination and his right to counsel. Moreover, 
Frazier did not object to the admissibility of his in- 
criminating statements on Miranda grounds below 
and hence is precluded from relying on such 
grounds here. 


Frazier does not question the adequacy of the warning 
given or the fact of waiver. He argues solely that his 
waiver was not intelligently made. He asks the Court 
to make a finding of fact regarding his state of mind at 
the time he waived his privilege against self-incrimina- 


12 Bryson also challenges the admissibility of the in-court identi- 
fications by Reznick and Simpson. Because the record is not al- 
together clear regarding the circumstances surrounding Reznick’s 
and Simpson’s out-of-court identifications of Bryson, we think 
the remand should be without prejudice to reopen the question of 
the admissibility of the identification testimony. There is one point 
raised by Bryson we think deserves comment. Bryson argues that 
Reznick’s and Simpson’s in-court identifications would not have 
occurred but for Frazier’s confession, for it was Frazier’s confes- 
sion, so Bryson contends, that led the police to Bryson. He contends 
that because Frazier’s confession was obtained in violation of 
Frazier’s rights and because it led to his (Bryson’s) apprehension 
and his subsequent out-of-court identification by Reznick and Simp- 
son, Reznick and Simpson are forever barred from identifying him 
in court. Assuming for the moment that Frazier’s confession was 
obtained in violation of Frazier’s rights and assuming that it led 
to Bryson’s apprehension and identification, we think Bryson’s argu- 
ment is totally without merit. The very same argument was rejected 
by this Court in Smith v. United States, 117 U.S. App. D.C. 1, 324 
F.2d 879 (1963). See also Brown v. United States, 126 U.S. App. 
D.C. 184, 187-38, 375 F.2d 310, 318-14 (1966), cert. denied, 388 
U.S. 915 (1967) ; Greenwell v. United States, 119 U.S. App. D.C. 48, 
47, 336 F.2d 962, 966 (1964), cert. denied, sub nom, Greenwell v. 
Anderson, 380 U.S. 923 (1965). Moreover, under the circumstances 
alleged, Bryson does not have standing to assert a violation of 
Frazier’s rights. Wong Sun v. United States, 371 U.S. 471, 491-92 
(1963); Long v. United States, 124 U.S. App. D.C. 14, 18, 360 
F.2d 829, 8383 (1966). 
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tion and his right to counsel. In advancing his argument, 
he relies on Detective Keahon’s testimony which indicated 
that Frazier objected to the Detective taking notes during 
the period in which he admitted his involvement in a 
series of robberies. But this portion of Detective Kea- 
hon’s testimony is hardly support for the proposition 
urged by Frazier in view of the explicit warning given, 
the undisputed fact that Frazier read the warning, signed 
the waiver and expressly stated that he understood his 
rights and did not want a lawyer (Tr. 63). 

We do not rely solely on the above to meet Frazier’s 
belated Miranda ™ objection. We note that Frazier did 
not interpose a Miranda objection below, a decision we 
think it fair to assume was not attributable to oversight 
but to counsel’s judgment that there was no substantial 
Miranda question.‘ Under these circumstances, we think 
Frazier is precluded from relying on Miranda here to 
challenge the admissibility of his incriminating state- 
ments. United States v. Indiviglio, 352 F.2d 276 (2d Cir. 
1965) (en banc), cert. denied, 388 U.S. 907 (1966); 
Toland v. United States, 365 F.2d 304 (9th Cir. 1966) ; 
Puryear v. United States, 378 F.2d 29 (5th Cir. 1967). 


B. Frazier’s incriminating statements were not given 
during a period of unnecessary delay within the 
meaning of Rule 5(a) of the Federal Rules of Crim- 
inal Procedure. 


In arguing that his statements should have been ex- 
cluded under Mallory, Frazier relies on Alston v. United 
States, 121 U.S. App. D.C. 66, 348 F.2d 72 (1965); 
Naples v. United States, —— U.S. App. D.C. ——, 382 
F.2d 465 (1967); Greenwell v. United States, 119 U.S. 
App. D.C. 43, 336 F.2d 962 (1964), cert. denied sub nom, 
Greenwell v. Anderson, 380 U.S. 923 (1965) ; and Spriggs 
v. United States, 118 U.S. App. D.C. 248, 335 F.2d 283 


13 Miranda Vv. Arizona, 384 U.S. 436 (1966). 


14 We note that Frazier had experienced trial counsel who dili- 
gently protected Frazier’s rights at every step of the proceedings. 
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(1964). We do not think these cases bar the admissibility 
of the confession given by Frazier. 

The interval between Frazier’s arrest and his state 
ment was about one hour and a half. Frazier was ar- 
rested at 4:15 p.m. by two policemen and was taken to 
the Thirteenth Precinct where he was booked (Tr. 57-59, 
200). He was then transported to the Robbery Squad 
office at the request of Detective Keahon. Detective Kea- 
hon was the officer who obtained the warrant for Frazier’s 
arrest. He desired to have Frazier transported to his 
custody for regular police processing which included fill- 
ing out a police lineup sheet to be sent to the Identifica- 
tion Bureau, fingerprinting and photographing (Tr. 97, 
101). 

Frazier arrived at the Robbery Squad office at 5:20 
p.m. (Tr. 61). The time between his arrest and arrival 
was consumed by waiting for a wagon at the Thirteenth 
Precinct and bucking rush hour traffic while riding down- 
town (Tr. 62).° Upon arrival, Frazier sat at one of the 
desks in the Robbery Squad office. Detective Keahon in- 
troduced himself and read to Frazier the warrant for 
Frazier’s arrest (Tr. 61-63). He then advised Frazier of 
his rights. Frazier answered that he understood his rights 
and that he did not want a lawyer (Tr. 63, 209-210). 
A few minutes later, at 5:30 p.m., Frazier read and 
signed a form which stated that he was willing to make 
a statement and answer questions (Tr. 64, 68, 212). 

After Frazier signed the form, Detective Keahon began 
to talk to him about the robbery on which Frazier’s ar- 
rest warrant was based (Tr. 70). But before Detective 
Keahon could speak only a few words, Frazier interrupted 
and exclaimed that he wanted to clear a friend called 
Teddy who apparently was arrested and indicted for an 
offense or offenses growing out of a shooting and holdup 


15 Appellant suggests that part of this time was attributable to 
interrogation at the Thirteenth Precinct. The record indicates that, 
while waiting for a wagon at the Thirteenth Precinct, appellant was 
simply asked about a robbery that occurred on the day he was 
arrested. (Crim. No. 1255-66 Tr. 23-25). 
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at one of the High’s stores (Tr. 70-77). Frazier said he 
(Frazier) was responsible for that shooting and holdup 
and thereafter admitted his involvement in a series of 
robberies including the Meridian Market in which, he 
said, he was aided by Bryson (Tr. 72-73). Detective 
Keahon said he did not interrogate Frazier about the 
Meridian Market holdup, that Frazier volunteered the in- 
formation at about 5:40 or 5:45 p.m. (Tr. 75). 

Mallory does not, in our view, require the exclusion of 
a statement given before the booking process is completed 
by an accused who is fully advised of his rights, intelli- 
gently waives them, and incriminates himself without any 
desire to deny his participation in criminal activity or 
remain silent and is indeed anxious to talk about his 
criminal activity. See Coor v. United States, 119 USS. 
App. D.C. 259, 340 F.2d 784 (1964), cert. denied, 382 
U.S. 1013 (1966) ; Bailey v. United States, 117 U.S. App. 
D.C. 241, 328 F.2d 542, cert. denied, 377 U.S. 972 
(1964) ; Muschette v. United States, 116 U.S. App. D.C. 
239, 322 F.2d 989 (1963), vacated on other grounds, 378 
U.S. 569 (1964) ; Jackson v. United States, 114 U.S. App. 
D.C. 181, 313 F.2d 572 (1962) ; Hughes v. United States, 
113 U.S. App. D.C. 127, 306 F.2d 287 (1962); Turber- 
ville v. United States, 112 U.S. App. D.C. 400, 303 F.2d 
411, cert. denied, 370 U.S. 946 (1962); Heideman v. 
United States, 104 U.S. App. D.C. 128, 259 F.2d 943, 
cert. denied, 359 U.S. 959 (1958); Porter v. United 
States, 103 U.S. App. D.C. 385, 258 F.2d 685 (1958), 
cert. denied, 360 U.S. 906 (1959). 

This is not a case in which there was an inadequate 
warning. See é.g. Alston v. United States, supra (con- 
curring opinion of Judge McGowan) ; Spriggs v. United 
States, supra; Naples v. United States, supra. There is 
no assertion here that the questioning proceeded after 
the accused denied his involvement in criminal activity 
or expressed his wish to remain silent. See e.g. Alston v. 
United States, supra; Spriggs v. United States, supra. 
On the contrary, here the accused at the first opportunity 
after being advised of his rights, without any insistence 


15 | 


on the part of Detective Keahon, began to talk about a 
series of robberies. Compare Naples v. United States, 

, supra. | 

But apart from the case law construing Rule 5(a), | 

there is now a congressional pronouncement. Title III of l 

Public Law 90-226, 90th Cong., 1st Sess., $301(a) and 

(b), 81 Stat. 735-736 (December 27, 1967) provides that 

“any person arrested in the District of Columbia may be 

questioned with respect to any matter for a period not | 

to exceed three hours immediately following his arrest 

...” and that “[alny statement. admission, or confession 

made by an arrested person” within such a period “shall 

not be excluded from evidence in the courts of the District 

{ of Columbia solely because of delay in presentment.” 

There can be no question but that Title III is intended 
to render admissible statements made under the circum- 
stances here. The legislative history as well as the text 
of the statute is clear and unambiguous. 

The problem of crime in the District of Columbia and 
the means most appropriate to meet the problem have 
been subjects under congressional study for at least the 
past four Congresses.*® One of the subjects that received 


16The Senate District Committee. in reporting out H.R. 10783 | 
which included Title III among its provisions, stated (Senate Rept. | 
No. 912, 90th Cong., 1st Sess., at 3): 


Commencing in the 87th Congress, your committee engaged 
in hearings which lovked teward better control of crime in 
the District of Columbia. The broad spectrum of causes of 
crime were considered. Citizens, police officials, members of 
the judiciary, health and welfare leaders, school executives, 
Attorneys General, and Commissioners of the District were 
heard. During this time, the Metropolitan Police Department 
was increased from an unauthorized strength of 2,500 to 3,100 
and Washington became No. 1 in the Nation in police officers 
per 1000 population. Your committee also developed, with the 
District Commissioners and the Chief of Police, such short 
range deterrents as tactical squads. | 

The problem of crime in the District of Columbia, however, 
grew steadily worse. The evidence accumulated during the | 
88th and 89th Congresses led to the conclusion changes had 
to be made in the criminal laws of the District of Columbia. 
Your committee proposed a crime bill which was passed by 
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the comittee’s attention was Rule 5(a) and its implemen- 
tation by Mallory and its progeny in the District of Co- 
lumbia. Senate Rept. No. 912, 90th Cong. Ist Sess., 3, 6, 
14-19. Among other things, the Committee observed that 
“the District of Columbia Crime Commission concluded: 
(1) police interrogation plays an important part in law 
enforcement, and (2) the presence of a statement or an 
admission affects the outcome of a case.” Senate Rept. 
No. 912, supra at 6. The Committee noted (Senate Rept. 
No. 912, supra at 14): 


Interrogation of arrested persons, subject to ap- 
propriate safeguards, is a necessary, in fact vital, 
activity in the solution of many crimes. There are 
numerous instances where proper interrogation has 
resulted in clearing a person accused of crime. On 
the other hand, many guilty individuals freely and 
voluntarily admit their involvements and thereby in- 
sure that the proper person will be held to answer 
for the crime. 


Making its view explicit, the Committee stated (Senate 
Rept. No. 912, supra at 6): 


We conclude that .. . the admissibility of confes- 
sions will aid law enforcement. 


And so the Committee recommended Title III, explaining 
(Senate Rept. No. 912, supra at 16): 


Title III, as amended by your committee, author- 
izes questioning of any person arrested in the District 
of Columbia during the 3 hours immediately follow- 
ing arrest, provided such person is accorded all of his 
rights under applicable law respecting such interro- 
gation. It provides further that any statement, ad- 
mission, or confession made by the arrested person 
during this three hours shall not be excluded from 


Congress, but it did not become law. 

No subject has approached receiving the in-depth attention 
of this committee over the last half dozen years than has the 
problem of crime and how to deal with it in the Nation’s 
Capital City. 
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evidence in the courts of the District of Columbia 
solely because of delay in presentment. 


The question remains whether Title III, which was en- 
acted after Frazier was tried and convicted in the District 
Court, is applicable here. There is of course no constitu- 
tional bar to the retrospective application of a rule of 
evidence in a criminal case where such a rule renders 
evidence admissible which might otherwise have been ex- 
cluded. Hopt v. Utah, 110 U.S. 574, 587-590 (1884); 
Parker v. United States, 98 U.S. App. D.C. 262, 235 F. 
2d 21 (1956); Ward v. California, 269 F.2d 906 (9th 
Cir. 1959). With no constitutional bar, the question 
whether Title III is to be given retrospective effect is 
simply a matter of legislative intent. See Kindleberger 
v. Lincoln National Bank, 81 U.S. App. D.C. 101, 106, 
155 F.2d 281, 287 (1946), cert. denied, 329 U.S. 803 
(1947). Generally, the courts give retrospective effect to 
statutes which affect procedures in the courts or rules 
of evidence; that is, the courts apply such statutes to 
causes of action and offenses accruing before but tried 
or decided on appeal after enactment. See e.g. United 
States v. Papworth, 156 F.Supp. 842, 851-52 (N.D. Tex. 
1957), affirmed, 256 F.2d 125 (5th Cir. 1958), cert. de- 
nied, 358 U.S. 854 (1958); Bowing v. Delaware Rayon 
Co., 38 Del. 111, 188 Atl. 769 (1937) ; 50 Am. Jur. Stat- 
utes, § 482 (1944); Alston v. Forsythe, 226 Md. 121, 132- 
133, 172 A.2d 474, 479 (1961); see Annotation, 111 
ALR 1317, 1334-37. As one court has said (Kugel v. 
Telsey, 250 App. Div. 638, 295 N.Y.S. 148, 150 (1987) ): 


Every statute which pertains to the remedy or pro- 
cedure is retroactive in that it operates upon all 
pending actions unless they are expressly excepted. 
[Citations]. If a statute applicable to pending ac- 
tions is enacted pending an appeal, the appellate 
court takes cognizance of it and applies it either for 
the purpose of affirming or reversing a decree.” 
[Citations]. 


17 The reason a statute which applies to cases yet untried applies 
to cases pending appeal for purposes of affirmance is that a reversal 
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This is an application of the general rule “that a review- 
ing court should apply the law as it exists at the time of 
its Judgment rather than the law prevailing at the rendi- 
tion of the judgment under review, and may therefore 
reverse a judgment that was correct at the time it was 
rendered and affirm a judgment that was erroneous at 
the time, when the law has been changed in the meantime 
and where such application of the new law will impair no 
vested right under prior law.” City of Valdosta v. Single- 
ton, 197 Ga. 194, 208, 28 S.E.2d 759, 767 (1944). 

The Act of which Title III is a part contains a restric- 
tion on the retroactive operation of its provisions. The 
restriction is indeed limited. It is designated Section 
1101 of Title XI and provides (81 Stat. 743): 


Whoever, prior to the date of this Act, commits any 
act or engages in any conduct which constitutes an 
offense under provision of law amended by this Act, 
shall be sentenced in accordance with the law in ef- 
fect on the date he commits such acts or engages in 
such conduct. 


But we do not rely solely on the inference that the pro- 
visions Congress did not include in its proscription on 
retroactive operation were intended to have retroactive 
operation. The limited proscription on the retroactive 
operation of the Act is not for our purposes here the only 
indicia of legislative intent. 

Title III is a unique statute. In form it is not an 
amendment to Rule 5(a). Rule 5(a) is undisturbed. It 
does not purport to establish a new rule. It is a congres- 
sional construction of Rule 5(a). In the words of the 
Senate District Committee it “is a legislative clarification 
of the meaning of the statutory term, ‘unnecessary delay,’ 
as contained in rule 5(a) of the Federal Rules of Crimi- 


would make little sense in that the case would be retried under 
the rule attacked on appeal which, even if error in its application 
at the first trial, would not be error in its application at the second 
trial. See Wayne County v. The St. Louis Iron Mountain R.R. Co., > 
66 Mo. 77 (1877); 

Myers Vv. Hollingwood, 26 N.J.L. 186, 191 (1857). 
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nal Procedure, as this rule is applied in the District of 
Columbia.” Senate Rept. No. 912, supra at 13-14. It is, 
in short, the product of the Congress sitting as the final 
arbiter in a dispute over the meaning of its own words.* 
As such, it’s character is more judicial than legislative, 
for statutory construction is generally a judicial and not 
a legislative function. This, we think, is gsignificant * 
because it goes without question that a judicial decision 
construing Rule 5(a) has retroactive effect to the extent 
that it applies to all cases yet untried and pending on 
appeal. There can be no doubt, for example, that Spriggs 
and Alston apply to cases untried and pending on appeal 
at the time of decision in each. Title III is, we submit, 
no different for purposes of its application in this Court 
than if the Supreme Court had taken another Mallory 
case and had, in deciding this hypothetical Mallory II, 
announced the rule now contained in Title III. In short, 
because of the limited proscription on the retroactive op- 
eration of the Act as contained in Title XI and because 
of the unique character of Title III, we think Title III 
was intended by the Congress to have the same force and 
dignity as a judicial decision construing Rule 5(a) and 
that it should be considered accordingly. 


18The Senate District Committee wrote (Senate Rept. No. 912, 
supra at 15): 


The interpretation of the Mallory rule and rule 5(a) in the 
District of Columbia has been that, even where it can be demon- 
strated that the police have not acted coercively, and where all 
the constitutional rights of the accused were protected, volun- 
tarily given statements have been excluded in a significant 
number of cases on the basis of very minimal delay alone. The 
committee feels that this interpretation is wrong and title 
III is designed to strike a proper balance in this difficult area. 


See also Senate Rept. No. 912, supra at 6. 
19 Cf. People v. Gilchrist, 243 N.Y. 173, 158 N.E. 89 (1926). 
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II. Reznick’s and Simpson’s in-court identifications of 
Frazier were properly admitted at trial. 


(Tr. 87, 88, 89, 94, 102, 106, 109-112, 148, 156-157, 
167-170, 171-174, 177-179, 188, 190, 192-194, 239) 


Frazier contends that Reznick’s and Simpson’s in-court 
identifications were improperly admitted at trial and re- 
quire reversal under Stovall v. Denno, 388 U.S. 293 
(1967). 

We turn first to Simpson’s extrajudicial identifications 
of Frazier. Two weeks after the offense, on the evening 
of September 7, 1966, shortly after Frazier confessed, 
Simpson was called to the Robbery Squad office where he 
identified Frazier (Tr. 87). Frazier then identified Simp- 
son as the man standing behind the meat counter at the 
market during the holdup (Tr. 88, 110). On October 14, 
1966, Detective Keahon took Simpson with Reznick to 
view Frazier who was in a cellblock with Bryson in the 
United States Courthouse. Simpson again identified Fra- 
zier as one of the holdup men. (Tr. 89, 102.) While the 
conditions under which Simpson identified Frazier at these 
confrontations were indeed suggestive, we do not think 
Simpson’s in-court identification of Fraizer is a ground 
for reversal under Stovall. 

In Stovall, the Court held that the defendant, under 
the circumstances presented, would be entitled to relief 
if the extra-judicial confrontation between Stovall and the 
only witness to the crime “was so unnecessarily suggestive 
and conducive to irreparable mistaken identification that 
he was denied due process of law.” 388 U.S. at 301-02. 
Continuing, the Court stated that “a claimed violation of 
due process of law in the conduct of a confrontation de- 
pends on the totality of the circumstances surrounding 
it...” 388 U.S. at 302. While the Court did not elab- 
orate on the scope of inquiry to be undertaken, it did 
indicate through its analysis that not only is the reliabil- 
ity of the identification to be considered but of equal im- 
portance is the justification for the procedure challenged. 
For in Stovall the Court did not focus on the suggestive- 
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ness surrounding the extrajudicia] identification and the 
possibility of a mistaken identification but rather on the 
circumstances which prompted the identification procedure 
employed.*? We do not suggest that the considerations 
which tipped the scales in Stovall in favor of admissibil- 
ity are present here. We point to Stovall simply to illus- 
trate the breadth of the inquiry to be undertaken when 
an identification is attacked on due process grounds. 

In Simmons v. United States, —— U.S. —— (No. 55, 
decided March 18, 1968), the Court again considered a 
due process claim attacking an extra-judicial identifica- 
tion, this time made from photographs. In Simmons, two 
men entered a federally insured bank. One confronted a 
teller and pointing a gun ordered her to put money into 
a sack. The men remained in the bank for about five 
minutes. Five bank employees were able to see the robber 
identified as Simmons for periods ranging up to five min- 
utes. The next day the FBI obtained at least six snap- 
shots consisting mostly of group photographs which in- 
cluded Simmons. The photographs “were shown to the 
five bank employees who had witnessed the robbery at 
their place of work, the photographs being exhibited to 
each employee separately. Each of the five employees 
identified Simmons from the photographs.” Slip op. at 
3-4. The Court held that this procedure did not taint the 
witnesses’ in-court identifications. In so holding, the 
Court clearly indicated that the rule announced in Stovall 


20 Stovall was convicted of first degree murder. He fatally stabbed 
the victim in the victim’s house. There he also stabbed the victim’s 
wife, Mrs. Behrendt, but, although inflicting 11 stab wounds, did 
not kill her. In the room where the stabbings occurred, the police 
found a shirt and keys in one of the pockets which they traced to 
Stovall. They arrested Stovall the following afternoon and the next 
day brought him to Mrs. Behrendt’s hospital room. Accompanying 
Stovall were five police cficers and two district attorneys. There, 
as Stovall, the only Negro in the room, stood handcuffed to one of 
the police officers, Mrs. Behrendt identified him after being asked 
by one of the cfficers whether Stovall “was the man.” 388 U.S. at 295. 
The Court, noting that Mrs. Behrendt was the only witness to the 
attack and that she was in critical condition and might not have 
long to live, held that under these circumstances Stovall was not 
denied due process by Mrs. Behrendt’s extrajudicial identification. 
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was principally designed to guard against erroneous con- 
victions based on extremely unreliable identification testi- 
mony. Speaking of initial identification by photograph, 
the Court said (Slip op. at 5-6): 


The danger that use of the technique may result in 
convictions based on misidentification may be sub- 
stantially lessened by a course of cross-examination 
at trial which exposes to the jury the method’s poten- 
tial for error. We are unwilling to prohibit its em- 
ployment, either in the exercise of our supervisory 
power or, still less, as a matter of constitutional re- 
quirement. Instead, we hold that each case must be 
considered on its own facts, and that convictions 
based on eyewitness identification at trial following 
a pretrial identification by photograph will be set 
aside on that ground only if the photographic iden- 
tification procedure was so impermissibly suggestive 
as to give rise to a very substantial likelihood of ir- 
reparable misidentification.** [Emphasis added]. 


The inquiry, then, is not simply whether the conditions 
surrounding the extrajudicial identification were sugges- 
tive but whether, if suggestive, were they justified under 
the circumstances, and, if not, whether they gave “rise 
to a very substantial likelihood of an irreparable misiden- 
tification.” * 


21 As Judge Wisdom recently noted in Crume v. Beto, 383 F.2d 36, 
88 (5th Cir. 1967): 


[In Wade, Gilbert, and Stovall] the Supreme Court’s concern 
was that irregularities might lead to incorrect identifications 
and consequent conviction of the wrong person. 


22 The Court, in rejecting Simmons’ claim, stated, “there was in 
the circumstances of this case little chance that the procedure 
utilized led to misidentification of Simmons.” Slip op. at 6. And later 
after reviewing the circumstances bearing on the reliability of the 
witnesses’ identifications of Simmons, the Court said: “Taken 
together, these circumstances lIcave little room fcr doubt that the 
identification of Simmons was correct, even though the identification 
procedure employed may have fallen short of the ideal.” Slip op. 
at 7. And see Kelly and Isaac v. United States, D.C. Cir. Nos. 20,533 
and 20,544, decided March 11, 1968 (unreported opinion) in which 
this Court adopted the same apprcach in affirming a conviction 
based in part on identification testimony. 


23 


Here, it can hardly be said, however suggestive the 
conditions were, that Simpson’s extrajudicial identifica- 
tions of Frazier gave “rise to a very substantial likelihood 
of an irreparable misidentification.” This is not a case in 
which the victim of a robbery was called to the Robbery 
Squad office to make an identification to bolster a case 
against the accused in the face of a denial of guilt. Here 
the victim was asked to identify the accused to corrobo- 
rate“accused’s voluntary confession. Nor is this a 
case in which the victim merely identified the accused. 
Here the accused corroborated the victim’s identification 
by himself identifying the victim. placing him behind the 
meat counter at the market during the holdup (Tr. 88, 
110). On these facts, it seems to border on the absurd 
to inquire into the suggestiveness of the conditions sur- 
rounding Simpson’s extrajudicial identifications of Fra- 
zier, for the purpose of such an inquiry to avoid a result 
which the record establishes has been avoided—a convic- 
tion based on inaccurate identification testimony. In short, 
we think Frazier has no basis for complaint about Simp- 
son’s in-court identification where he himself corroborated 
its accuracy in one of the confrontations he challenges, 
for the Court in Stovall did not announce a rule designed 
to curb constitutional] invasions outside the courtroom but 
rather sought to ersure “the reliability of the guilt de 
termining process.” Crume v. Beto, surra at 38. n.9. 

We turn now to Reznick’s extrajudicial identifications 
of Frazier. The offense occurred on the afternoon of Au- 
gust 24, 1966. Frazier was identified as the robber who 
took a bag from one of the counters in the store, handed 
it to Reznick and ordered Reznick to put money in it (Tr. 
156-157, 190). While there is no direct testimony to indi- 
cate what opportunity Reznick had to observe Frazier, it 
is clear that Frazier stood in extremely close proximity 
to Reznick during the course of the holdup. Further- 


23 It is not clear how close Simpson was standing to Frazier during 
the holdup, although the record indicates that the market was a 
small grocery store (Tr. 148). 
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more, shortly after the holdup, the officers who responded 
to the market obtained a detailed description of the assail- 
ants.2* While it is not clear which parts of the descrip- 
tions emanated from Reznick or Simpson, if not from 
both (Tr. 167-170, 192-194), the details of the descrip- 
tions indicate that there was an adequate opportunity for 
both of the witnesses to observe the assailants. Moreover, 
we note that the descriptions given the police closely par- 
allel the statistics of the appellants. 

Sometime after the robbery Detective Keahon called on 
Reznick giving him a group of photographs. Reznick 
picked Frazier’s photograph out of this group identifying 
Frazier as one of the holdup men. (Tr. 106, 171-174, 
178.)*5> Reznick testified that Detective Keahon “showed 
me a box of pictures and I picked one...” (Tr. 171). 
We think this indicates that the procedure used was not 
impermissibly suggestive, particularly when viewed in 
light of the procedure used by Detective Keahon when 
Reznick at a later date picked Bryson’s photograph from 
a group of photographs.** We note, first, that the proce- 


24 The descriptions given the police read (Tr. 239): 


Number 1, N-M-25, five foot six, 145 pounds, very dark com- 
plexion, wearing a brown straw hat, black coat, armed with a 
long pistol; Number 2, N-M-23, five feet eleven, 140 pounds, 
very dark complexion, wearing a brown waist length jacket and 
brown pants. 


28 Compare Reznick’s testimony that he identified Frazier by 
photograph a few days after the robbery (Tr. 173) with Detective 
Keahon’s testimony in which the Detective said that after he ob- 
tained information from an informant that Frazier was involved in 
a number of robberies, he interviewed witnesses to the robberies 
showing them a group of photographs and that several witnesses 
identified Frazier by photograph (Tr. 94). 


26 Detective Keahon showed Reznick a group a five photographs 
all containing pictures of Negro males of about the same age (Tr. 
109, 111-112). Reznick selected Bryson’s picture (Tr. 109-112, 177- 
179). Although Reznick apparently knew that Frazier had confessed 
to the holdup and had implicated Bryson, he did not know which of 
the photographs was Bryson’s (Tr. 110-111). Detective Keahon 
simply handed Reznick five photographs which Reznick laid out on a 
oe front of him and without hesitation selected Bryson’s 
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dure used at that time by Detective Keahon was designed 
to ensure a reliable identification and, second, that Rez- 
nick identified Bryson’s photograph from among five 
photographs without hesitation. We think it fair to as- 
sume that the procedure used by Detective Keahon when 
Reznick identified Bryson by photograph closely paralleled 
the procedure used when Reznick identified Frazier by 
photograph. Furthermore, Reznick’s ability to identify 
Bryson by photograph without hesitation is, we submit, 
probative of his ability to identify Frazier by photograph, 
for Reznick’s opportunity to observe Frazier during the 
course of the holdup appears to have been no less than 
his opportunity to observe Bryson (Tr. 188). 

Thus, whatever the conditions surrounding Reznick’s 
subsequent cellblock identification of Frazier, we think it 
is clear that Reznick’s in-court identification of Frazier 
was based on his opportunity to observe during the holdup 
and was not impermissibly tainted so as to undermine its 
trustworthiness to the extent that it should have been 
excluded. See Kelly and Isaac v. United States, D.C. Cir. 
Nos. 20,583 and 20,544, decided March 11, 1968 (un- 
reported opinion). 


CONCLUSION 


WHEREFORE, it is respectfully submitted that the 
judgment of the District Court insofar as it pertains to 
appellant Frazier should be affirmed. 


DAVID G. BRESS, 
United States Attorney. 
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Assistant United States Attorneys. 
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